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BAR BRIEFS

feature a violation of ethics and ground for suspension and disbarment. . . . The bar should enter into this wholeheartedly and with
determination. Let the chips fall where they may."

BENCH AND BAR ETHICS

This committee was composed of Alfred Zuger, Chairman, N. J.
Bothne, and Chas. Ego. It reports few questions submitted to it. Says
the report:
"The past year has been singularly free from complaints, and,
indeed, from inquiries. Such questions, very few in number, as were
submitted to me, I have answered, apparently to the satisfaction of
all concerned. I have nothing, therefore, to report. I want to say,
however, that the bar of the State is on a higher plane than ever before.
This relates to the bench as well as to the bar."

NO CRITICISM MADE, WE ARE NOW INFORMED
In the May issue of this publication reference was made to newspaper reports of addresses being then made on behalf of the anti-saloon
league, and we requested that we be given the basis of the gentleman's
reported criticism of our legal and judicial systems. Mr. C. C. Converse, of the Tax Department, and former Tax Commissioner, now
writes as follows:
"In Bar Briefs for May you ask for information concerning the
address made by a representative of the anti-saloon league. I assume
that this was Mr. Spence, whose address at Bismarck was listened to
by several members of the local bar.
"The news item you refer to was in error in stating that Mr.
Spence severely criticised the legal and judicial systems of the United
States. On the contrary, he was careful not to criticise American institutions or conditions.
"His reference to American courts was in connection with a discussion of Canadian experience with their present liquor laws. He
pointed out that in Ontario in 1926, the last year of prohibition, socalled, there were 11,371 jail commitments and in 1928 under government control of liquor, this figure had increased to 23,786. Arrests for
drunkenness increased from 11,370 in 1923 to 15,931 in 1928. Incidentally he called attention to the Ontario Liquor bill in 1929 of $55,360,569, the population of Ontario being about three million. In Manitoba in the year 1928-1929, the liquor bill was $9,852,088, a sum about
three times the state tax levy in North Dakota.
"In the Dominion, the total of summary convictions, by which is
meant convictions in cases triable to the court without a jury, was in
1923, 137,493. The year 1923 was the last year in which legislation
over the Dominion as a whole approached most nearly prohibition. In
1928 the number of summary convictions had increased to 245,000, approximately. The total liquor law infractions for the Dominion as a
whole in 1923 were 10,088. In 1928 they had increased to 15,263.
I did not copy these figures from the address given by Mr. Spence but
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took them from a statement made by E. C. Drury, former prime minister of Ontario. He gives them as government statistics.
"Mr. Spence, after giving similar statistics, called attention to the
fact that nearly all of the liquor law violations in Canada are tried by
a court without a jury and to the further fact that judges in Canada
are appointed instead of being elected, and to the further fact that
present liquor legislation is sponsored by the party which is now and
recently has been in power in the Dominion. He expressed the opinion
that on account of these facts the Canadian authorities have a much
better chance of dealing with criminal cases arising out of the liquor
traffic than we would have in the United States where judges are
elected and defendants in liquor cases are entitled to a trial by jury.
He further expressed the opinion that if we, with our set-up of court
machinery, were to adopt liquor legislation similar to that in.any of
the Canadian provinces, our conditions here would become immeasurably more serious than they are at the present time."
We just wonder, from the foregoing, if the newspapers were not
justified in reporting that a criticism was made, indirectly if not directly.
The figures, however, are interesting, but raise this question: What
part did American citizen participation play in the increases?
FEDERAL JUDGESHIPS
The Illinois Law Review for June, 1931, contains an article by
Prof. Sears of the University of Chicago, on the Minnesota Federal
Judgeship controversy, from which the last paragraph is quoted:
"On the 30th day of March, 1931, shortly after President Hoover
returned from a trip to Porto Rico, a recess appointment was given to
Judge Nordbye. The latter immediately announced that he would
accept the appointment. He resigned from the state district court-and
started upon his duties as federal judge on April 20. The legality of
the appointment was immediately challenged by Senator Schall. He
even asserted that Judge Nordbye as a federal judge would be lacking
in power to make binding decisions. Attorney General Mitchell took
the opposite position. He asserted that the President has the power to
appoint temporarily a person to an office that has never been occupied
and one that was created while the Senate was in session. He seems
to be even more certain that the judicial acts of Judge Nordbye, until
the latter is refused confirmation, if that should happen, will be valid.
It seems to be agreed that Judge Nordbye will receive no salary until
he is confirmed; and that he will be entitled to no salary if he fails of
confirmation. Such is the hobbled manner in which appointments to
the federal bench must be made. The chief factor in this undesirable
situation is the apparent assertion upon the part of Senators of the
power to control the President in the exercise of his discretion. This
amounts, it seems fair to say, to nothing more than political racketeering. It is not believed that any competent and unbiased lawyer would
seriously argue that the federal Constitution contemplates otherwise
than that the President is to make his own selection with power on the
part of the Senate as a body to refuse confirmation for any reason
good, bad or indifferent which appeals to it. It becomes a most undesirable situation when Senators assert their power to impose their
choices upon the President and to invoke a combination among them-

